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BACKGROUND

On December 15, 2002, the states of Kansas, Nebraska, amddoofthe “States”) executed the
Final Settlement Stipulation (the “FSS”) “... to resole currently pending litigation in the
United States Supreme Court regarding the Republican River Cbrhgameans of this
Stipulation and the Proposed Consent Judgment ... .” F88mé 1 of 5, at 1. The FSS was
filed with the Special Master appointed by the U.S. Supr€oart (the “Court”) inKansas v.
Nebraska and Colorado, No. 126, Original, who recommended entry of the propesedent
judgment which would approve the FSS. Second Report ddpleeial Master (Subject: Final
Settlement Stipulation) at 77. On May 19, 2003, the Coueret a consent decree approving
the FSS (the “Consent Decree”).

By 2007, disputes arose between the States regarding eoo®lwith the FSS and the
Republican River Compact (the “Compact”). The disputesevsaibmitted to the Republican
River Compact Administration (the “RRCA”) pursuantttee provision in the FSS for dispute
resolution. See FSS, Volume 1 of 5, 8§ VII., at 34-40. The RRCA addredsedlisputes, but no
resolution of certain disputes was reaché&de Resolution of the RRCA dated May 16, 2008,
Exhibit 1 to Arbitration Agreement dated October 23, 2008. Th&ARRubmitted these
disputes to non-binding arbitration pursuant to the proviswr VII. of the FSS, the States
executed the Arbitration Agreement on October 23, 2008 @hleittation Agreement”), and |
was retained by the States to serve as the Arbitrator.

Exhibit 2 to the Arbitration Agreement sets forth therti€i Frame Designation” for the non-
binding arbitration, Exhibit 3 to the Arbitration Agreemerdtss forth the disputed issues
identified by the State of Kansas to be arbitrated, and Exhtb the Arbitration Agreement sets
forth the disputed issues identified by the State of N&brés be arbitrated. The disputed issue
originally raised by the State of Colorado with the RR@hich the RRCA submitted to non-
binding arbitration pursuant to the provisions of § VII. of B8S Gee Attachment 3 to
Resolution of the RRCA dated May 16, 2008), has been withdfa@m this non-binding
arbitration and is not included in the Arbitration Agreatne

From the issues set forth in Exhibit 3 and Exhibit 4 to Ahleitration Agreement, the States
identified six legal issues to be decided by the ArbitratdDdégember 19, 2008, for the purpose
of narrowing discovery and the hearing on the meritedgled in mid-March of 2009. Based
on a disagreement regarding the appropriate scope oflilb@ton, the Arbitrator identified a
seventh legal issue during a prehearing conference held teleply on November 5, 2008.
Each of the States filed opening briefs on these sesgal lissues with the Arbitrator on
November 10, 2008. (The State of Colorado briefed 3 argenmamtaining to only 4 of the
legal issues.) Responsive briefs were filed on Nove@2¥beP008, and reply briefs were filed on
December 5, 2008. Oral argument on these legal issuekeaas at the University of Denver,
Strum College of Law, on December 10, 2008.

Each of the States stated the seven legal issues differ@nd the Arbitrator has synthesized the
statements of the States into the following seven gunsst References to the argument or issue
are from the opening briefs of each of the States.



Question 1: Are Nebraska’s proposed changes to the RepuBlicar Compact
Administration Accounting Procedures proper subjects gbutés
resolution and for this arbitration?

(Kansas’ Argument A., Nebraska'’s Issue I.A., Coloradaogument I.)

Question 2: Is the evaporation from Non-Federal Ressrvbelow Harlan
County Lake required to be included in the Compact acamyhti

(Kansas’ Argument B., Nebraska’s Issue I.B.)

Question 3: Do the current Republican River Compact Adtmation
Accounting Procedures allocate evaporative losses fromarma
County Lake entirely to Kansas when the Kansas Bokthniigation
District is the only entity actually diverting stored wafrom Harlan
County Lake for irrigation? If yes, how should evapomatirom
Harlan County Lake be allocated?

(Kansas’ Argument C., Nebraska’s Issue I.C.)

Question 4: If Nebraska has violated the Compact ordhsemnt decree of May
19, 2003, causing damage to Kansas, is Nebraska subject toaemedi
for civil contempt of court, including disgorgement of Netka's
gains as monetary sanctions, or should any damages awarded to
Kansas be limited to actual damages suffered by Kansas?

(Kansas’ Argument D., Nebraska'’s Issue IlI.B., Colotadagument 11.)
Question 5: Is Kansas' proposed remedy for future congdiawith the
Republican River Compact and the Final Settlement Stipaolat
proper subject for this arbitration, and can the U.S. Supr@ourt
formulate and mandate a remedy for future compliance?
(Kansas’ Argument E., Nebraska's Issue Il., Coloradogument lll.)
Question 6: If Nebraska’'s alleged violations during both 2005 20@6 are
substantiated, is Kansas entitled to damages for both 2005 and 2006
or for 2006 only?
(Kansas’ Argument F., Nebraska’s Issue 111.A.1.)
Question 7: Is Nebraska'’s issue of crediting payments fmadas for violations
from one year in determinations of compliance in subsggyesars a
proper subject for this arbitration?

(Kansas’ Argument G., Nebraska’s Issue 111.A.2., Cadtar's Argument 1.)



FINAL DECISION

The Arbitrator has treated the briefs filed by the &tats being analogous to cross-motions for
summary judgment under Rule 56 of the Federal Rules off Rigcedure. “A party claiming
relief may move, with or without supporting affidavits, farmmary judgment on all or part of
the claim.” Fed. R. Civ. P. 56(a). “The judgment sowiaiuld be rendered if the pleadings, the
discovery and disclosure materials on file, and angafits show that there is no genuine issue
as to any material fact and that the movant is edtiib judgment as a matter of law.” Fed. R.
Civ. P. 56(c).

The Arbitrator has carefully considered the briefcadinsel for the States and has determined
that there are no material facts genuinely at issaievibuld preclude decision of the seven legal
issues set forth above as a matter of law. Thezefbe Arbitrator issues this decision on these
seven legal issues, including a summary of his reasordefoding each issue and supporting
analysis. With minor corrections and the additiorsgpporting analysis for each of the seven
issues, this decision is materially the same as thl@ypnary decision issued by the Arbitrator on
December 19, 2008.

Question 1:

Are Nebraska’'s proposed changes to the Republican River @Ggpact Administration
Accounting Procedures proper subjects of dispute resolittn and for this arbitration?

(Kansas’ Argument A., Nebraska’s Issue I.A., Colorado’s Agument |.)

Decision Nebraska’'s proposed changes to the Republican River CbmAghministration
Accounting Procedures are proper subjects of dispute resolni for this arbitration. If any
changes to the Accounting Procedures are determineel waivanted, the appropriate effective
date for such changes will be determined following a hgaof the facts. Finding for Nebraska
and Colorado; finding against Kansas.

Summary of ReasoningThe “equitable division” or “allocation” of the waat of the Republican
River Basin between the States is set forth in Artidleof the Compact, subject to the
proportionate adjustment required in Article 1ll. This igole division or allocation is the
paramount reason for the Compact and cannot be enfortledlutvaccurate accounting of how
the waters are actually distributed between the St&&emificant flaws in accounting will result
in significant differences between the enforceable atllons established in the Compact and the
actual distributions of the waters between the Stat€®rrecting errors in the Accounting
Procedures used by the RRCA will help assure that thesSaateally receive the waters to
which they are entitled pursuant to the Compact. Congduch errors will not change the
allocations set forth in the Compact, which cannot begbé unless the Compact is amended.
Since the Court has jurisdiction to enforce the distion of waters pursuant to the Compact, it
must also have jurisdiction to require application ofuaate accounting procedures used to
determine whether the distribution of the waters as redjloy the Compact has in fact occurred.




The Compact contains no explicit accounting procedurgshe FSS, which must be construed
such that it is entirely consistent with the Compdogs provide detailed accounting procedures
to be used by the RRCA (the “RRCA Accounting Procedure$he FSS provides that: “The
RRCA may modify the RRCA Accounting Procedures, or anyigoithereof, in any manner
consistent with the Compact and this StipulatioBee FSS, 8 I.F. See also RRCA Accounting
Procedures and Reporting Requirements, 8 I. The FSSsaisoforth a process for dispute
resolution in a separate sectiofee FSS, 8§ VII. This section of the FSS clearly stabas the
dispute resolution process applies to “Any matter rejatio Republican River Compact
administration, including administration and enforcenwdrihe Stipulation in which a State has
an Actual Interest ... ."See FSS, § VILLA., 1 1. and 7. The scope of “Any matédating to
Republican River Compact Administration ...” is broad aradudes accounting procedures used
to determine compliance with the Compact, unless sucleguoes are specifically excluded.
The specific provisions for dispute resolution in the EB%ot exclude the RRCA Accounting
Procedures. Similarly, the provisions in the FSS affignihat the RRCA may modify the
RRCA Accounting Procedures do not specifically exclude dispumelving those procedures
from the provisions in the FSS for dispute resolution.

Because the FSS specifies how the RRCA is to detercoimpliance with the Compact, the FSS
must also be construed as rules and regulations of tli@ARPBursuant to Article 1X of the
Compact, unanimously adopted by the official in each Stagrged with the duty of
administering the Compact, which duty is exclusivelyeresd to those officials in Article 1X.
Through 8 VII. of the FSS, the rules and regulationghefRRCA include provision for dispute
resolution involving “Any matter relating to Republican Riv@ompact administration,
including administration and enforcement of the Stiputaiio which a State has an Actual
Interest” (FSS, § VIILA., § 1.) and “any dispute submitiedhe RRCA pursuant to this Section
VIL.” FSS, 8§ VILA, 1 7.

Analysis The Republican River Compact begins by stating in A&rticl

The major purposes of this compact are to provide for the effagent use of the waters
of the Republican River Basin (hereinafter referred tothes “Basin”) for multiple
purposes; to provide for an equitable division of such watdo remove all causes,
present and future, which might lead to controversiegramote interstate comity; ... .

Republican River Compact, Pub. Law No. 78-60, 57 Stat. 86 (19d&lified at § 82a-518,
K.S.A. (2007); App. 8§ 1-106, 2A N.R.S. (1995); and § 37-67-101 C.R.S. (2008)

The “equitable division of such waters” is set forthAirticle 1V of the Compact, subject to the
proportionate adjustment required in Article i11.This equitable division cannot be provided
without accurate accounting of the waters so dividednifignt flaws in accounting will result
in significant differences between the equitable dimsibthe waters established in the Compact

1 “Should the future computed virgin water supply of any sewary more than thesif] (10) percent from the

virgin water supply as hereinabove set forth, the allonathereinafter made from such source shall be irenleas
or decreased in the relative proportions that the fudongputed virgin water supply of such source bears to the
computed virgin water supply used herein.” Article IIl, &8, K.S.A. (2007).



and the actual distributions of the waters betweersthges. However, the Compact contains no
explicit agreement or methodology for accounting procedimasinstead Article IX provides
that:

It shall be the duty of the three States to adminisierabmpact through the official in
each State who is now or may hereafter be charged hetlduty of administering the
public water supplies, and to collect and correlate throsigth officials the data
necessary for the proper administration of the provisionki®fcompact. Such officials
may, by unanimous action, adopt rules and regulations cemisisith the provisions of
this compact.

ld.

The FSS does include explicit, detailed RRCA Accounting&tares that although an integral
part of the FSS approved and adopted by the Court throughciteeddated May 19, 2003
(“Decree”), must also be “rules and regulations” adogtersuant to Article IX of the Compact:
“Such officials may, by unanimous action, adopt rules amilaéions consistent with the
provisions of this compact.ld. The reason why the FSS must also be “rules and temda
adopted pursuant to Article 1X of the Compact is becausd-§S specifies how the RRCA is to
determine compliance with the Compact and requiregstieaRRCA Accounting Procedures “...
shall be used to determine supply, allocations, use angliemece with the Compact according
to the Stipulation.” FSS, Volume 1 of 5, App. C, 8§ t.C&. The Special Master appointed by
the Court inKansas v. Nebraska and Colorado, No. 126, Original (“Special Master McKusick”),
recognized that the FSS embodied rules and regulataoysted pursuant to Article I1X of the
Compact when he described the FSS as including “Rulebdarse and administration of water
above Guide Rock, Nebraska 2 since such rules can only be adopted pursuant to Articte 1X
the Compact.

Although the Court approved the FSS in its Decree, thedi® 8ot fix the RRCA Accounting
Procedures in perpetuity. Under the Compact, rules anthtigis consistent with the Compact
can be adopted by unanimous action, and under the Compaet ithles and regulations can
certainly be changed by unanimous action. This is refiert § I.F. of the FSS, which states:
“The RRCA may modify the RRCA Accounting Procedures,any portion thereof, in any
manner consistent with the Compact and this Stipuldtion.

Kansas argues that: “Both the FSS, by its plain terms, the Supreme Court’'s own
pronouncements regarding the nature of its original juntiseh, preclude the Court, and thus, by
extension, an arbitrator, from passing on Nebraska's pedpabanges to the accounting
procedures in the FSS.” Kansas’ Opening Brief on THulesLegal Issues at 7. Kansas seems
to view changing the RRCA Accounting Procedures, absent moasiaction by the States, as
one in the same with “modification or augmentationtteg FSS”. Id., at 8. The FSS is an
agreement between and among the States and with thésGqptoval, the FSS is also a decree

2 Final Settlement Stipulation, Volume 1 of 5, Appendix C.

3 see Second Report of the Special Master (Subject: FindeSent Stipulation), T (d), at 28.



of the Court and can only be modified as provided for byR8S itself or by action of the Court.
Kansas’ interpretation that changing the RRCA Accourfdrgcedures, absent unanimous action
by the States, is the same as “modification or augrientaf the FSS” cannot be correct since
the FSS explicitly provides for dispute resolution fé&ny matter relating to Republican River
Compact administration, including administration and exg@orent of the Stipulation in which a
State has an Actual Interest, ... .” FSS, 8§ VILA1.9 The term “Compact administration”
clearly includes accounting procedures used to determine @oplivith the Compaétand the
phrase “Any matter relating to Republican River Compabniaistration ...” is broad and
inclusive. Since disputed matters relating to the RRCAoAnting Procedures are not explicitly
excluded in the FSS, they should be considered disputedraatibject to the dispute resolution
process set forth in 8 VII. of the FSS, including subrhdtaany disputed matter to non-binding
arbitration pursuant to 8 VII.B. once a State has fuimitted the disputed matter to the RCCA
pursuant to 8 VII.A. and the disputed matter cannot be resolv&RIBA within the timeframes
set forth in § VILA.

This broad presumption that disputed matters not resolvetlebiRRCA pursuant to 8§ VIILA.
may be submitted to non-binding arbitration, unless spedyfieadcluded from arbitration, is
consistent with the Court’s explanation that:

An order to arbitrate the particular grievance should natdmeed unless it may be said
with positive assurance that the arbitration clause isusteptible of an interpretation
that covers the asserted dispute. Doubts should be resolfieaar of coverage.

United Seel Workers of America v. Warrior and Gulf Navigation Company, 363 U.S. 574, at
582-583.

In the absence of any express provision excluding a particular mecew@m arbitration,
we think only the most forceful evidence of a purpose to excthdeclaim from
arbitration can prevail, particularly where, as here, #wodusion clause is vague and the
arbitration clause quite broad.

Id., at 584-585.

To conclude otherwise would mean that the Court is peserto consider accounting
procedures “... used to determine supply, allocations, use amgliaace with the Compact ...”
when any one of the States only has to refuse to corsdeges to the accounting procedures
that may be warranted. FSS, App. C, 8 1., at C6.

Regarding the Supreme Court’s pronouncements concerningnah@&e of its original
jurisdiction, Kansas cites tbexas v. New Mexico, 462 U.S. 554 (1983). In addition to Texas
seeking a decree from the Court commanding New Mexico teedelater in accordance with
the Pecos River Compadd(, at 562), Texas sought adoption of what it called a “Dolass
Analysis” as the method for determining when a shoritfaditate-line flows has occurretd., at
571. On the latter, the Court declined stating:

41d., at 27-28.



The “Double Mass Analysis” represents a sharply diffesgproach to how to go about
measuring shortfalls at the state line, an approach wthiehCompact leaves the
Commission free to adopt, but which this Court may not appiynagNew Mexico in
the absence of Commission action.

Id., at 574.

However, the reason the Court declined to impose theilli2oMass Analysis” sought by Texas
was not because the Court determined that it lacked ayttmneview accounting methodology,
as suggested by Kansas, but because the Pecos River Casglaspecified the method for
determining when a shortfall in state-line flows hasuoe® Id., at 571-572. The Court
further concluded that:

... the “Double Mass Analysis” is not close enough to whatQbenpact terms an
“inflow-outflow method, as described in the Report of the Ergging Advisory

Committee” to make it acceptable for use in determining Niexico’'s compliance with
its Art. Il obligations.

Id., at 574.

The Republican River Compact has no such specificity in wtocw methodologies or
procedures. And if in this instance, as suggested by Kathea€purt has no authority to resolve
disputes regarding accounting procedures to ensure thatcaacounting is performed, then
the Court cannot determine whether the apportionmenteofvtiters of the Republican River
Basin as set forth in Article 1V of the Compact lagsurately been made.

Special Master McKusick recognized the importance of ateuaccounting procedures in
determining the allocation of the waters of the RepahliR®iver Basin when he stated in his
second report that:

The importance of the States’ collaboration in develogimg more comprehensive
RRCA Accounting Procedures cannot be overemphasized.thid&states not reached a
final settlement and instead fully litigated their oigj accounting methods would of
necessity (and with great delay and expense) have hadidyenined as part of the trial
for the purpose of establishing a methodology for determiningrwaltocation and
consumptive use figures for years after 1994.

Second Report of the Special Master (Subject: Finalleetht Stipulation),Kansas v.
Nebraska and Colorado, No. 126, Original, at 48.

° Citing Article 11l of the Pecos River Compact:

“(c) Unless and until a more feasible method is devised adopted by the Commission the inflow-outflow
method, as described in the Report of the EngineeringsddviCommittee, shall be used to:

(i) Determine the effect on the state-line flow ofamange in depletions by man's activities or othervat&he
waters of the Pecos River in New Mexico.”



Question 2:

Is the evaporation from Non-Federal Reservoirs below Harlan Gunty Lake required to be
included in the Compact accounting?

(Kansas’ Argument B., Nebraska'’s Issue I.B.)

Decision The evaporation from Non-Federal Reservoirs bel@anldh County Lake is required
to be included in the Compact accounting. Finding for KanBnding against Nebraska.

Summary of ReasoningIn 8 VI.A., the FSS affirmatively provides that: ‘fFpurposes of
Compact accounting the States will calculate the evéipardrom Non-Federal Reservoirs
located in an area that contributes run-off to the RegaublRiver above Harlan County Lake, in
accordance with the methodology set forth in the RRC€Aounting Procedures.” The provision
is silent about how or whether evaporation from Noddfal Reservoirs below Harlan County
Lake is required to be included in the Compact accounthepraska asserts that this provision
should be read that because it includes evaporation NlomFederal Reservoirs above Harlan
County Lake, it implies exclusion of evaporation frivon-Federal Reservoirs below Harlan
County Lake. However, the FSS must be read such that antirely consistent with the
Compact. To be entirely consistent with Article flithe Compact, which defines “Beneficial
Consumptive Use” as including “water consumed by evapor&bonany reservoir” pmphasis
added], 8 VI.A. of the FSS can not mean that evaporatiomfiNon-Federal Reservoirs below
Harlan County Lake is to be excluded in Compact accountiRgther, 8 VI.A. of the FSS
simply does not provide a specific requirement ashéwv evaporation from Non-Federal
Reservoirs below Harlan County Lake is to be included inQbmpact accountingefnphasis
added]. Regarding the exclusion of reservoirs having a storgogcés of less than 15 acre-feet,
this can only be consistent with Article Il of the rGoact because the evaporation from such
small reservoirs ide minimus.

Analysis In it’'s Opening Brief, Kansas asserts that evapordtimm Non-Federal Reservoirs
below Harlan County Lake is required to be included in @mampact accounting. Kansas’
Opening Brief on Threshold Legal Issues at 13. Nebraslatasbat such evaporation should
not be included in the Compact accounting. Nebraska's @p&rief Re: Legal Issues at 58.

Section VI.A. of the FSS requires that:

For the purposes of Compact accounting the States willlesd the evaporation from
Non-Federal Reservoirs located in an area that contributesff to the Republican
River above Harlan County Lake, in accordance with the metbggaet forth in the
RRCA Accounting Procedures.

Nebraska reads this provision to mean that evaporation Non-Federal Reservoirs located
downstream from Harlan County Lake should not be inclini¢de Compact accounting stating
that: “No provision is made for non-federal reserviyetow Harlan County Lake and none can
be imputed.” Nebraska’'s Opening Brief Re: Legal Issues atrb8s responsive brief, Nebraska
similarly contends: *... that by expressing an inteniriclude Non-Federal Reservoirs above



Harlan County Lake, the parties intended to exclude thmdew Harlan County Lake.”
Nebraska’'s Responsive Brief Re: Legal Issues at 26.

Nebraska further asserts that: “Although the Compadt E®S generally refer to ‘all Non-
Federal Reservoirs in various contexts, it is cleamfthe face of the FSS that ‘all’ does not
mean ‘all’ because there already is an exclusionréservoirs of less than 15 acre-feet in
capacity.” Id.

Kansas offers a different interpretation regarding incluf this provision together with a
description of the history of including evaporation from MNeederal Reservoirs located
downstream from Harlan County Lake. However, neith@eeded to properly decide this issue.

Section I.D. of the FSS provides that:

The States agree that this Stipulation and the PropGsedent Judgment are not
intended to, nor could they, change the States’ resaugihts and obligations under the
Compact. The States reserve their respective rights timel€@ompact to raise any issue
of Compact interpretation and enforcement in the future.

This provision is an acknowledgement of the legal faat the FSS cannot operate to change the
Compact, which is both a contract between the Statdsa Federal statute. Article Il of the
Compact defines “Beneficial Consumptive Use” as follows:

The term “Beneficial Consumptive Use” is herein defined eathat use by which the
water supply of the Basin is consumed through the actiwfiesan, and shall include
water consumed by evaporation from any reservoir, cditah, or irrigated area.

In § 1I. of the FSS, the term “Beneficial ConsumptiveeUis defined as:

That use by which the Water Supply of the Basin is consumedghrthe activities of
man, and shall include water consumed by evaporatom &ny reservoir, canal, ditch,
or irrigated area.

The definition for the term “Beneficial ConsumptivedJ in 8 II. of the FSS is wholly consistent
with the definition of that term in Article 1l of thCompact.

Again, 8 VI.A. of the FSS requires that:

For the purposes of Compact accounting the States willlesd the evaporation from
Non-Federal Reservoirs located in an area that contributesff to the Republican
River above Harlan County Lake, in accordance with the metbggaet forth in the
RRCA Accounting Procedures.

This provision explicitly applies to Non-Federal Resas/docated in an area that contributes
run-off to the Republican River above Harlan County Lakke provision is silent about how or
whether evaporation from Non-Federal Reservoirsvbét@rlan County Lake is required to be
included in the Compact accounting. However, the only W&y drovision can be read to be
wholly consistent with Article Il of the Compact isSection VI.A. of the FSS does not mean



that evaporation from Non-Federal Reservoirs belowadaCounty Lake is to be excluded in
Compact accounting. Rather, Section VI.A. of the FSS do¢ provide a specific requirement
as tohow evaporation from Non-Federal Reservoirs below Haflannty Lake is to be included
in the Compact accounting.emphasis added]. Regarding the exclusion of reservoirs having a
storage capacity of less than 15 acre-feet, this can lmnlgonsistent with Article 1l of the
Compact because the evaporation from such small resersdé minimus.

Question 3:

Do the current Republican River Compact Administration Accounting Procedures allocate
evaporative losses from Harlan County Lake entirely to Kansas wen the Kansas Bostwick
Irrigation District is the only entity actually diverting stor ed water from Harlan County

Lake for irrigation? If yes, how should evaporation from Harlan County Lake be

allocated?

(Kansas’ Argument C., Nebraska’s Issue I.C.)

Decision The current Republican River Compact Administratioacdunting Procedures
allocate evaporative losses from Harlan County Lakéredyptto Kansas when the Kansas
Bostwick Irrigation District is the only entity actuallliverting stored water from Harlan County
Lake for irrigation. However, the Accounting Procedutesudd be modified so that evaporation
from Harlan County Lake is allocated between Kansdd\mbraska in proportion to each state’s
use of water from Harlan County Lake for all purposesdikg in part for Nebraska and in part
for Kansas; finding in part against Kansas and in gminat Nebraska.

Summary of Reasoningin 8 IV.A.2.e)(1) of the RRCA Accounting Proceduresamvration
from Harlan County Lake is expressly “charged to Karsas Nebraska in proportion to the
annual diversions made by the Kansas Bostwick Irrigatiotri€tind the Nebraska Bostwick
Irrigation District” except “For any year in which noigation releases were made from Harlan
County Lake ... .” The States could have chosen langubhge would have expressly
apportioned the evaporation losses from Harlan Counke lzetween Nebraska and Kansas
according to the use of water from Harlan County Lakedxh state, whatever those uses might
lawfully be, but they did not. Assuming Kansas’ asserdf the underlying intent to be true,
that the States would share the consumptive benefismlassociated with evaporation from
Harlan County Lake on the basis of the relative armotitheir uses, that intent cannot be used
to ignore the plain meaning of the specific language agtadibpted by the States. There is no
ambiguity in the language of this provision, and its plain mmgamust be applied until such
time as this provision of the RRCA Accounting Procedusesnodified, as it should be, as
provided for in the FSS.

There is no dispute that Nebraska paid the Nebraska B&dtwgation District to forgo its use
of water from Harlan County Lake in 2006 and that ther@tsdid not use water from Harlan
County Lake in 2006. By its own admission, Nebraska uadkrthis action in an effort to
comply with the Compact. That is, so that Nebraskddccontinue beneficial consumptive uses
that otherwise may have been subject to curtailmemotoply with the Compact. Forgoing

10



direct use of water from Harlan County Lake so tha¢iotises of water in the Republican River
Basin in Nebraska could continue is still a use of watédebraska. An apportionment of the
evaporation from Harlan County Lake for such uses woelteduitable and consistent with
Article Il and Article XlI(a) of the Compact, which phedly apportions evaporation based on
where the associated beneficial use occurs not wherevaporation occurs, and the RRCA
Accounting Procedures should be amended to provide this equdtyc@nsistency with the
Compact when water is used for purposes other than imigat

Analysis The last paragraph in 8 IV.A.2.e)(1) of the RRCA Acdowgn Procedures and
Reporting Requirements provides that:

The total annual net evaporation (Acre-feet) will barged to Kansas and Nebraska in
proportion to the annual diversions made by the Kansas Boslwig&tion District and
the Nebraska Bostwick Irrigation District during the timperiod each year when
irrigation releases are being made from Harlan CounkglLdor any year in which no
irrigation releases were made from Harlan County Lake, &nnual net evaporation
charged to Kansas and Nebraska will be based on thegavarthe above calculation for
the most recent three years in which irrigation reled®es Harlan County Lake were
made. In the event Nebraska chooses to substitute supply fSupeeior Canal from
Nebraska's allocation below Guide Rock in Water-Shortr¥eministration years, the
amount of the substitute supply will be included in thewat®on of the split as if it had
been diverted to the Superior Canal at Guide Rock.

Kansas’ Opening Brief on Threshold Legal Issues, AppendikZ3.a

In 2006 and 2007, Nebraska reportedly purchased from the NebraskeidX Irrigation District

all of the water stored in Harlan County Lake on bebthe District for the purpose of making
it available to Kansas. The Nebraska NRDs reportediyena similar purchase in 2007 from the
Frenchman-Cambridge Irrigation Distridtd., at 21; Nebraska’s Opening Brief Re: Legal Issues
at 56. Kansas states that the intent of the StadedaV'... share the consumptive beneficial use
associated with evaporation form Harlan County Lakéherbasis of the relative amount of their
uses.” Kansas' Opening Brief on Threshold Legal Issu&2atConsequently, Kansas asserts
that “... [an] alternative use by Nebraska should notngbathe charge of evaporation to
Nebraska.” Id., at 23. Nebraska counters that the plain languageeoRBRCA Accounting
Procedures quoted above makes it clear that “... when orsodiof the Bostwick Irrigation
District does not divert water, that State’s [Nebr&gkahare of the evaporation losses from
Harlan County Lake igero.” Nebraska’s Opening Brief Re: Legal Issues at 57.

Kansas’s description of the intent of the States .tcsliare the consumptive beneficial use
associated with evaporation from Harlan County Lakéherbasis of the relative amount of their
uses” is consistent with the last sentence in theplastgraph of 8§ IV.A.2.e)(1) of the RRCA
Accounting Procedures and Reporting Requirements whichsstate the event Nebraska
chooses to substitute supply for the Superior Canal frefordéka’s allocation below Guide
Rock in Water-Short Year Administration years, tmoant of the substitute supply will be
included in the calculation of the split as if it had mekverted to the Superior Canal at Guide
Rock.” Kansas’ Opening Brief on Threshold Legal Issues, Appe3, at 23. It is also reflected
in the second sentence in the last paragraph of § IV.AL2.@f( the RRCA Accounting
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Procedures which states: “For any year in which ngaition releases were made from Harlan
County Lake, the annual net evaporation charged to Kamsbhblebraska will be based on the
average of the above calculation for the most reteat years in which irrigation releases from
Harlan County Lake were made.ld. It is worth noting that this second sentence was no
originally included in the RRCA Accounting Proceduré&ee last paragraph of FSS, Volume 1
of 5, Appendix C, § IV.A.2.e.1.

Regardless of the intent of the States, the speasdiding actually adopted by the States in the
last paragraph of 8§ IV.A.2.e)(1) of the RRCA Accountingd&dures is unambiguous and can
not be ignored simply because this section “... does rptessly address how evaporation
charges are to be allocated if one of the States chahgasse of its water to a non-irrigation
use.” Kansas’' Opening Brief on Threshold Legal Issues atTaladdress circumstances that
were not envisioned when the RRCA Accounting Procedumls® wdopted, the Accounting
Procedures can be changed by unanimous agreement béheegtates, as was done when the
second sentence in the last paragraph of § IV.A.2.e)(1)addsd, or pursuant to the dispute
resolution process provided for in 8 VII of the FSS.

By its own admission, Nebraska paid the Nebraska Bostiiigation District to forgo its use of
water from Harlan County Lake in 2006 and 2007 “[iln an efforcomply with the Compact
and the FSS.” Nebraska’'s Opening Brief Re: Legal ssieb6. That is, water from Harlan
County Lake was not used by the Nebraska Bostwick Irrigddistrict so that other beneficial
consumptive uses could continue in Nebraska that othermzg have been subject to
curtailment to comply with the Compact. Forgoing dinese of water in Nebraska from Harlan
County Lake so that other beneficial consumptive usestdr in the Republican River Basin in
Nebraska could continue is still a beneficial use aiewa Nebraska. An apportionment of the
evaporation from Harlan County Lake for such uses woelteduitable and consistent with
Article Il and Article XlI(a) of the Compact, which phedly apportions evaporation based on
where the associated beneficial use occurs not wherevaporation occtfisand the RRCA
Accounting Procedures should be amended to provide this equdtyc@nsistency with the
Compact when water is used for purposes other than imigat

How evaporation from Harlan County Lake should be eflyitapportioned between Kansas
and Nebraska when water in Harlan County Lake is bemagtiy used for irrigation purposes in
only one of the states but is being used for other purgmsélse other state is an accounting
issue that is properly addressed in these arbitration guows. The issue was submitted to the
RRCA for resolution. See Arbitration Agreement, Exhibit 1, Attachment 3 (Comnossr
Dunnigan’s letter to Commissioners Barfield and Wolfe datedl Afr, 2008). The RRCA
addressed the issue but no resolution was reackslArbitration Agreement, Exhibit 1. The
issue was identified as an issue to be arbitragsd.Arbitration Agreement, Exhibit 3 at 1, and
Exhibit 4 at 2.

® Kansas incorrectly asserts that the Compact pomasirequire evaporation occurring in a State to hecated as
consumptive beneficial use to that Stat& Kansas’ Opening Brief on Threshold Legal Issues at 21.
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Question 4:

If Nebraska has violated the Compact or the consent decree May 19, 2003, causing
damage to Kansas, is Nebraska subject to remedies for civibrtempt of court, including
disgorgement of Nebraska’s gains as monetary sanctions, oraald any damages awarded
to Kansas be limited to actual damages suffered by Kansas?

(Kansas’ Argument D., Nebraska’s Issue 1ll.B., Colorado’sArgument Il.)

Decision Under the facts alleged by Kansas, the FSS, as afpdm¢ Consent Decree of May

19, 2003, is properly enforced as a contract, like the Confisatit Any damages awarded to

Kansas are properly limited to the actual damages sdffgr&ansas, and evidence pertaining to
Nebraska'’s gains for its alleged overuse of water witlbe considered. Finding for Nebraska
and Colorado; finding against Kansas.

Summary of ReasoningThe FSS was approved by the Court in the ConsemePend thus
must be construed as part of the Consent Decree. 8&38 is first and foremost an agreement
amongst the States, sovereigns who each agreed wlv&eltigation in the United States
Supreme Court regarding the Republican River Compact by nodahss Stipulation and the
Proposed Consent Judgment ... .” FSS, 8 I.LA. BecauseSBespecifies how the RRCA is to
determine compliance with the Compact, the FSS musth@lsonstrued as rules and regulations
of the RRCA, pursuant to Article 1X of the Compact, unasusly adopted by the official in
each State charged with the duty of administering the Compéhich duty is exclusively
reserved to those officials in Article 1X. While ti@ourt clearly has broad power to find
contempt and to impose sanctions to remedy violationts afrders and decrees as asserted by
Kansas, the Court also has the correlative power td lbm decline to impose contempt
sanctions. Given the unique attributes of the FSS @amsent decree, contract between the
States, and rules and regulations of the RRCA) and dhepurpose of the States in entering
into the FSS (i.e., to resolve litigation regardingdah of the Republican River Compact, which
itself is to be enforced as a contract between the$St the Arbitrator determines that the FSS as
part of the Consent Decree should be enforced as eacbhetween the States, and any damages
awarded to Kansas should be limited to the actual damageseslffy Kansas.

Limiting any damages awarded to Kansas to the actual damsaffesed by Kansas is also
consistent with the only provision in the FSS itselittiprovides a remedy for Nebraska’s
violation of § V.B.2.a. of the FSS, the very violatidleged by Kansas. This remedy, which is
set forth in 8 V.B.2.f. of the FSS, limits Nebraskasmpensation (in water) to Kansas in the
first year after Water-Short Year Administration i longer in effect, for Nebraska’s
exceedance of its annual allocation above Guide Rodkeanprevious year, to a maximum
amount equal to Nebraska’s exceedance in the previous year Kansas’ actual loss.

" “Nebraska must either make up the entire amount gbrisdous year’'s Computed Beneficial Use in excess of its
Allocation, or the amount of the deficit needed to proviqeaected supply in Harlan County Lake of at least
130,000 Acre-feet, whichever is less.” FSS, § V.B.2.1.
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Analysis The FSS was executed by the Governors and Attorneyer@l for each of the States
and filed with Special Master McKusick on December 16, 2082 Kansas v. Nebraska and
Colorado, No. 126, Original, 538 U.S. 720 (2003). The FSS was subsequapmitgved by
Decree of the Court on May 19, 2008d. As part of the Consent Decree, the FSS should be
construed like a contrattAs part of the Consent Decree, the FSS is alsmfamaeable decree

of the Courf. Additionally, since the FSS specifies how the RRC#oisletermine compliance
with the Compact, the FSS must also be construedesant! regulations of the RRCA.

Kansas emphasizes the consent decree attribute BS®es controlling and asserts that: “The
proper mechanism for enforcement of that decree is @witempt, the goal of which is both to
compensate Kansas for its injuries occasioned by Nebsagkéation and to ensure Nebraska’s
future compliance.” Kansas’ Opening Brief on Threshold Légmles at 24. As sanctions for
civil contempt, Kansas seeks the disgorgement of ill-gogains from Nebraska, based on
unjust enrichment, together with an additional amountdsts and attorney feesd., at 26-30.
Kansas further states that it seeks such “money damadedlacompensation and as a means to

“While a consent decree is a judicial pronouncemeins, principally an agreement between the partiesaand
such should be construed like a contracEfumpton v. Bridgeport Education Assoc., 993 F.2d 1023, 10282
Cir. 1993).

“A consent decree no doubt embodies an agreement giattiies and thus in some respects is contractual in
nature. But it is an agreement that the parties dasileexpect will be reflected in, and be enforceable as, a
judicial decree that is subject to the rules generallyiegdpk to other judgments and decreeRufo v. Inmates

of Quffolk County Jail, 502 U.S. 367, 112 S.Ct. 748 (1992).

10" Article IX of the Compact provides:

It shall be the duty of the three states to adminisisrdompact through the official in each state
who is now or may hereafter be charged with the dutyofimistering the public water supplies,
and to collect and correlate through such officials e decessary for the proper administration
of the provisions of this compact. Such officials mhy, unanimous action, adopt rules and
regulations consistent with the provisions of this corhpac

The Compact itself reserves “the duty ... to administier cbmpact” to “the official in each state who isanor
may hereafter be charged with the duty of administeringpth#ic water supplies” (collectively the RRCA)
including the “adoptfion of] rules and regulations consisteith whe provisions of this compact.” Special
Master McKusick recognized the FSS as embodying “rulésraegulations” of the RRCA when he described
8 V of the FSS as “Rules for the use and administraifomater above Guide Rock, Nebraska ... .” Second
Report of the Special Master (Subject: Final Sewlenstipulation) at 28. The Court’'s Consent Decreéclwh
includes the FSS, can not alter or supersede this pnowitne Compact.

Under the Compact Clause, two States may not concluagraement such as the Pecos River
Compact without the consent of the United States Cosigidewever, once given, “congressional
consent transforms an interstate compact within@hasise into a law of the United States.” One
consequence of this metamorphosis is that, unless thgaod to which Congress has consented is
somehow unconstitutional, no court may order reliefmstgient with its express termantgrnal
citations omitted)]

Texasv. New Mexico, No. 65 Original, 462 U.S. 554, 103 S.Ct. 2558 (1983), at 564.
Thus, for the FSS to govern how the RRCA is to admingsidrdetermine compliance with the Compact, the FSS

must be construed as rules and regulations unanimously ddopptiee three state members of the RRCA.
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coerce compliance with the Court’'s decree. A fineap#g to the state of Kansas can serve as
both compensation to the state of Kansas and as a itweaasrce Nebraska into compliance.”
Kansas’ Reply Brief on Threshold Legal Issues at 25. &aoges numerous cases to support its
assertions. However, when asked during oral argumdmther Kansas was aware of any case
that included a finding of contempt when a consent deantsezl as part of an enforcement
proceeding for compact compliance was violated, Kansasl cmilcite to any such case stating
“You don't find states doing this:*

Nebraska and Colorado both emphasize the contractulusdtof the FSS as controlling and
assert that any damages awarded to Kansas are limigedual damages suffered by Kansas.
See Nebraska’s Opening Brief Re: Legal Issues at 60-63; Colmsadpéning Brief on Legal
Issues at 11-17.

Clearly, the Court has broad power to find contempt andmpose sanctions to remedy
violations of its orders and decrees, as asserted byakKanklowever, the FSS is first and
foremost an agreement amongst the sovereign Statesnast be construed within “its four
corners.* When asked during oral arguments whether any of the Sétegreted the FSS to
contain an implied remedy, all three States answtradthe FSS did not contain any remedy
other than the dispute resolutions in § ¥ilHowever,  f. of § V.B.2., the very section of the
FSS that Kansas alleges Nebraska has violated, prowdeboavs:

1 ARBITRATOR DREHER: | haven't been able to find/aase where there was a consent decree

entered as part of an enforcement proceeding for cdnepatpliance that then, upon violation,
there was ever any sort of contempt. Well, number oneaven't found that fact pattern
anywhere. This -- and this proceeding seems to be uimdhbat case. Is that fair or not?

MR. DRAPER: That's very fair. That is, | thinkpeetty accurate description of the case law as
we see it, as we understand it to exist. You don't fitéstiing this.

Transcript of Proceedings, In re: Non-Binding Arlitma Pursuant to the Final Settlement StipulatiGensas
v. Nebraska and Colorado, December 10, 2008, at 67:4-16.

12« the scope of a consent decree must be discerned wittiauitcorners, and not by reference to what might
satisfy the purposes of one of the parties to it. e.itlstrument must be construed as it is written . Uriited
Satesv. Armour & Co., 402 U.S. 673, 91 S.Ct. 1752 (1991), at 682.

13 ARBITRATOR DREHER: Okay. I'm going to ask this as a ¢joasand | obviously have my

own answer kind of what I'm beginning to formulate. But dp @inthe States see any implied

remedies in the Final Settlement Stipulation?

MR. DRAPER: Well, answering for Kansas first, we dowe think that this -- this set the
standards for compliance in a very detailed way, bt¢rims of what -- what do you do if a State
does not comply with the FSS? We don't see that ilsdére and that, therefore, has to go to the
Supreme Court and you, as the first instance. I'm-nlotlen't -- I'm not aware of any guidance
that is given in the FSS or the Compact, for thatenat

ARBITRATOR DREHER: Okay. Nebraska?

MR. WILMOTH: 1 think as far as remedy goes, the disp@solution process is the remedial
provision, if you will, for how you resolve disputes.
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If, in the first year after Water-Short Year Adminisioatis no longer in effect, the
Compact accounting shows that Nebraska’'s Computed Benefiomdumptive Use as
calculated above Guide Rock in the previous year exceeded its #&flogation above
Guide Rock, and, for the current year, the expected orlattpply from Harlan County
Lake, calculated pursuant to Subsection V.B.1.A., is grehter 119,000 Acre-feet but
less than 130,000 Acre-feet, then Nebraska must either make @ptire amount of the
previous year’'s Computed Beneficial Consumptive Use in excatsAlfocation, or the
amount of the deficit needed to provide a projected supply i &ounty Lake of at
least 130,000 Acre-feet, whichever is less.

Thus under the clear meaning of its own terms, the F8®das that themost Nebraska is
required to provide Kansas in water during the first year &itater-Short Administration is no
longer in effect, when in the previous year Nebraska ebecbits annual Allocation above Guide
Rock, is an amount equal to the previous year's ComputeéfiBieth Consumptive Use in
excess of Nebraska’s Allocation. This amount of wateuld equal Kansas’ actual deficit of
water and is the same as Kansas’ actual loss. Thedawf any monetary damages must be
consistent with the FSS and equal Kansas’ actual lasd\ebraska’s gain. To base a remedy
on Nebraska’s gain rather than Kansas’ actual loss, woyddrmissibly expand the burdens to
which the States committed when they agreed to thestefie FSS.

Kansas asserts that it should be awarded more thara¥amsual loss for Nebraska’s alleged
violations of the FSS “as a means to coerce Nebragkacompliance.” See Kansas' Reply
Brief on Threshold Legal Issues at 25. After consideriagdas’ position, the Arbitrator agrees
with the principal expressed by the Special MasteKansas v. Colorado, No. 105, Original.
The Special Master in that proceeding citeddxas v. New Mexico:

It might also be said that awarding only a sum of moneylavpermit New Mexico to
ignore its obligation to deliver water as long as itilling to suffer the financial penalty.
But in light of the authority to order remedying shortfatisbie made up in kind, with
whatever additional sanction might be thought necedsandeliberate failure to perform,
that concern is not substantial in our view.

482 U.S. 124, 107 S.Ct. 2279 (1987) at 132.

MR. LAVENE: First administrative step that must bkeia and completed before moving on to
Supreme Court, if that is what you are getting at, | thinks there something else?

ARBITRATOR DREHER: There is something else theng, tather than come out with that at
this point, I'm just asking the question at this pointjrikhto get your perspective.

MR. AMPE: As far as the FSS stating a specific remedyany type of compact breach, no, it
does not. It's analogous to the Court in Texas versusNixico that the Compact simply does
not state any remedies for that.

Transcript of Proceedings, In re: Non-Binding ArbimatPursuant to the Final Settlement Stipulation,
Kansas v. Nebraska and Colorado, December 10, 2008, at 77:20-79:2.
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The Special Master then stated:

| do not see the measure of damages suggested by Kansas as ledfagtize deterrent
to compact violations. Interstate water cases are gitoplcomplex to be guided by the
potential form of remedy. And | have no doubt about the pakerquity to provide
complete relief, perhaps even looking to upstream gain undes@gte circumstances.

Special Master Second Report (September 1997) at 82.

AlthoughKansas v. Colorado involved violations of a compact rather than alleged \vimiadf a
consent decree entered by the Court, as Kansas cpmeatits out, the principal set forth in
Kansas v. Colorado is valid for interstate water cases generally. AssgrKansas’ allegations
to be true, that Nebraska has violated the FSS and futlegios of the FSS by Nebraska are
likely (See Kansas’ Opening Brief on Threshold Legal Issues at 3ik)thie Arbitrator’s opinion
that money damages to coerce compliance are ledy tix actually result in compliance with
the Compact and the FSS than would an effective, apgrabmpliance plan. Since the latter is
also a proper subject for this arbitraticeg Question 5 below), it is appropriate, at least at this
juncture, to enforce the FSS as a contract, like thegaot itself. For the reasons stated above,
any damages awarded to Kansas are limited to the actual dasudfged by Kansas.

Question 5:

Is Kansas’s proposed remedy for future compliance withite Republican River Compact
and the Final Settlement Stipulation a proper subject fotthis arbitration, and can the U.S.
Supreme Court formulate and mandate a remedy for future corpliance?

(Kansas’ Argument E., Nebraska’s Issue Il., Colorado’s Argment 111.)

Decision Kansas’ proposed remedy for future compliance wighRepublican River Compact
and the Final Settlement Stipulation is a proper subpedhfs arbitration; however, Kansas can
not mandate its proposed remedy. Any alternative rerntetlyat proposed by Kansas can also
be considered during this arbitration, and the U.S. Suprem# €an formulate and mandate a
remedy for future compliance, as it determines to loesgary. Finding for Kansas and finding
in part for Nebraska and Colorado; finding in part agaitediraska.

Summary of ReasoningThe FSS sets forth a specific process for dispstdugon. See FSS, §
VII. The FSS clearly states that the dispute regmiytrocess applies to “Any matter relating to
Republican River Compact administration, including adstiation and enforcement of the
Stipulation in which a State has an Actual Interest ..Se& FSS, 8§ VILA.,, 1. and 7. The
remedy proposed by Kansas for future compliance withQibipact and the FSS is a proper
subject for this arbitration provided it was first submittedhte RRCA (FSS, 8§ VII.A,, T 1.), the
RRCA was unable reach unanimous agreement or resoli®®, § VIILLA., 1 7.), and Kansas
desires to proceed with resolution by submitting to nonibgérbitration, unless otherwise
agreed to by all States with an Actual Interdst)( As documented in the May 16, 2008,
Resolution of the RRCA (Exhibit 1 to the Arbitration Agmeent), Kansas has followed all three
procedural steps.
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Kansas presented its proposed remedy for future Compagtianooe and compliance with the

FSS in its letter to Nebraska dated December 19, 2007.mé&he act of presenting a proposed
remedy for Nebraska’s consideration did not imposedhedy, nor could Kansas impose any
remedy on a coequal sovereign. However, once the faetsheard at hearing regarding
Nebraska'’s alleged violations of the Compact and the B8&,both Kansas’ and Nebraska’s
proposed plans for future compliance are presented anddeocssi it is appropriate for the

Arbitrator to recommend actions that may be necedsarfuture compliance. If this matter is

eventually submitted to the Court, the Court certaimly onpose equitable relief in the form of
an injunction or in other form as determined to be nacgdse enforce future compliance with

the Compact and the FSS. However, in enforcing the H&SCourt should not impose any
greater burdens than what the States have consenteth®okSS.

Analysis Kansas asserts that “Nebraska has shown itsebfetoncapable of meeting its
obligations as set out in the Republican River Compattlam Final Settlement Stipulation” and
therefore, “Nebraska needs to be told by the Court, laumsl by the Arbitrator, what measures
need to be taken in order to meet Nebraska’'s obligatidf@nsas’ Opening Brief on Threshold
Legal Issues at 31. Nebraska asserts that “it is impfop&ansas to assume Nebraska will fail
to comply with its obligations under the Compact” and tKansas seeks to dictate to Nebraska
the means by which Nebraska must comply with the mandaftthe Compact and the FSS to
ensure against future Compact violations anticipated by Kanseebraska's Opening Brief Re:
Legal Issues at 64. Nebraska also asserts that itréhastlessly pursued plans and programs
designed to ensure Compact compliance . Nebraska’s Responsive Brief Re: Legal Issues
at 10. Colorado offers the opinion that: “Although Nekeahas violated the terms of the
Compact, there is no indication that such violatiorsemwvillful or intentional.” Colorado’s
Opening Brief on Legal Issues at 18.

Kansas and Nebraska are co-equal sovereigns, and nethengose specific performance on
the other. However, the States do not dispute the atytbdthe Court to formulate and impose
a remedy to ensure future compliance with the Compattlze FSS, although Nebraska states
that the remedy for future compliance with the Companct the FSS proposed by Kansas in its
letter to Nebraska dated December 19, 2007, “is no longewam to this Arbitration.”
Nebraska’'s Consolidated Reply Brief at 15. Given the preipeof Kansas and Nebraska to
disagree on matters related to compliance with thegaat and the FSS, a compliance plan that
would further “remove all causes, present and future, wiight lead to controversie’s"and
reduce the likelihood for a series of future original midson actions before the Court is
appropriate for this arbitration.

14 Nebraska’s Opening Brief Re: Legal Issues contains nweefactual allegations regarding hydrologic
conditions and Nebraska'’s efforts to ensure complianttethe Compact and the FSS. Kansas disputes many of
these allegations. Because Nebraska’s factual allegatiere not presented under oath, were not subject to
cross-examination, and the other States have not b#erded the opportunity to submit countervailing
evidence, the Arbitrator has not considered or givenvegight to the factual allegations of Nebraska in this
decision.

5 Republican River Compact, Article 1.
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The Arbitrator notes that an attribute of the FSS ith@ateases the likelihood of disputes between
the States is that compliance with the Compact aad8S is only determined after-the-fact,
rather than during the course of each year. It magppeopriate to formulate a compliance plan
that provides for taking certain actions during each eaed on projected water supplies and
projected uses of both surface water and groundwater Ifytétes, together with after-the-fact
compliance accounting and a system of credits and dbhitgarry forward, consistent with the
Compact and the FSS. Such a plan may reduce the potemtilture disputes regarding
compliance and further “the most efficient use ofwaers of the Republican River Basin” and
“interstate comity.*

Question 6:

If Nebraska’s alleged violations during both 2005 and 2006 are subst#ated, is Kansas
entitled to damages for both 2005 and 2006 or for 2006 only?

(Kansas’ Argument F., Nebraska’s Issue Ill.A.1.)

Decision: If Nebraska’s alleged violations during both 20052846 are substantiated, Kansas
is entitled to damages for both 2005 and 2006, but not based omethedology set forth by
Kansas, i.e., not two times the average of the sharttagen 2005 and from 2006. Nebraska’s
compliance with the Compact in 2005 will be determinecetbamn the evidence presented at
hearing. Finding in part for Kansas and in part for Nebraskeding in part against Nebraska
and in part against Kansas.

Summary of ReasoningBy the plain wording of the FSS, the States wéitadl claims against
each other relating to the use of the waters of Rep(iblican River] Basin pursuant to the
Compact with respect to activities or conditions odogrbefore December 15, 2002,” (FSS, §
[.C.) but not “[w]ith respect to activities or conditis occurring after December 15, 2002 ... .”
FSS, §8 I.D. Further, the “States agree[d] that thipu&ttion and the Proposed Consent
Judgment are not intended to, nor could they, change ttesStspective rights and obligations
under the Compact.id. The States also agreed “to implement the obliga@masagreements
in this Stipulation in accordance with the schedule b#tdtereto as Appendix B.” FSS, § I.B.
Appendix B of the FSS unambiguously sets the “First yearekA@ort Year Administration
compliance” as 2006, not 2005. The FSS also prescribes“dngt Water-Short Year
Administration year [is] treated as the second yédnetwo-year running average and using the
prior year as the first year.” FSS, § V.B.2.e.i. Tmanmon meaning of a two-year running
average is the average value for a parameter calculataddayg the value for that parameter in
a given year to the value for that same parameter fhenpreceding year and dividing the sum
by two. The calculations shown in Table 5C of the RR®&écounting Procedures for
determining Nebraska's compliance during Water-Short YeamiAdtration are wholly
consistent with this meaning. Therefore, since AppeBdm the FSS sets 2006 as the first year
for Water-Short Year Administration compliance, ty purpose for the 2005 calculations of
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Nebraska’s Computed Beneficial Consumptive Use abovdeGRock, Nebraska’s Allocation
from sources above Guide Rock, Nebraska’'s share of anyedinpsrtion of Colorado’s
Allocation, and credits for imported water, pursuar§ ¥.B.2.a. of the FSS and Table 5C of the
RRCA Accounting Procedures, is for calculation of theeegponding two-year running averages
for 2006. Nebraska’s compliance with § V.B.2.a. of the FSZ05 would require calculation
of two-year running averages using parameter values from 2004 andl2@®ds,not relevant
since the FSS plainly established 2006 as the first ygawWhter-Short Year Administration
compliance.

While compliance with § V.B.2.a. of the FSS in 2005 is memjuired by the implementation
schedule set forth in Appendix B to the FSS, this da#srelieve Nebraska from any actual
damages to Kansas resulting from noncompliance wittmapact in 2005.

Analysis Kansas asserts that:

Applying the methodology for determining Nebraska complianceWager Short Year,
as set out in Section V.B.2.e.i [of the FSS], to 2006, one oetstmine the two-year
running average for the year 2006 and the prior year, 2005. Thenaofoviolation for
Water Short-Year 2006 is therefore that same amount doubled

Kansas’ Opening Brief on Threshold Legal Issues at 35.

Nebraska contends that:

The Implementation Schedule [in FSS, Volume 1 of 5, ApmatB1], provides a list of
dates by which various compliance mechanisms become aplplicThe Implementation
Schedule expressly identifies 2006 as the “First year Waitert Year Administration
compliance.”

It is not possible to read into this language a requinenhat Nebraska comply with the
WSY Administration accounting in 2005.

Nebraska’'s Responsive Brief Re: Legal Issues at 28.

Nebraska further contends that “the FSS specificallg wesigned to allow Nebraska time to
come into compliance with the new order of things, whinduded a new mandate to regulate
table land wells. The provision of such a grace periodpaasof the bargained for exchange
embodied in the FSS ... Id., at 29.

Neither Kansas nor Nebraska is correct. Kansag'pretation of the provision in § V.B.2.e.i. of
the FSS, which states “with any Water-Short Year Adstiation year treated as the second year
of the two-year running average and using the prior yedneafirst year,” is inconsistent with
the plain wording of the provision and the plain meaning tefo“year running average.”
Nebraska'’s contention that there was to be a “grageddalirectly contradicts 8§ I.D. of the FSS
which provides that: “With respect to activities or abinds occurring after December 15,
2002, the dismissal will not preclude a State from seekmfigreement of the provisions of the
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Compact ... .” There is no explicit mention of the “grgmeriod” that Nebraska suggests was
intended anywhere within the FSS or its appendices.

Using the hypothetical constructed by Kansas in its Openirg§ &n Threshold Legal Issues at
35, together with the plain wording of the provision in 8X.e.i. of the FSS and the plain
meaning of “two-year running average,” if the 2005 accounting lotation-less-beneficial-
consumptive-use in Nebraska showed a negative 40,000 atreafel the 2006 accounting
showed a positive 20,000 acre-feet, the Water-Short Yedation for 2006 would be 10,000
acre-feet ((-40,000 + 20,000) / 2). Appendix B to the FSS doegrovide for “Water-Short
Year Administration compliance” prior to 2006 or “normaday compliance” prior to 2007.
Therefore, any alleged Compact violations occurring afesselmber 15, 2002, but before 2006
for “Water-Short Year Administration compliance” 2007 for “normal year compliance” must
be separately determined based on the evidence preseheatiag.

Question 7:

Is Nebraska’'s issue of crediting payments for damages for Jaiions from one year in
determinations of compliance in subsequent years a proper Isject for this arbitration?

(Kansas’ Argument G., Nebraska'’s Issue I1l.A.2., Colorado’sArgument 1.)

Decision: Nebraska’s issue of crediting paymentsdémnages for violations from one year in
determinations of compliance in subsequent years i mpvoper subject for this arbitration at
this time, since the issue has not been directly atig submitted together with supporting
materials to the RRCA. However, this issue can be adddeat hearing and in post-hearing
briefs to the extent it must be addressed in considdfangsas’ proposed remedy, or other
alternative remedies or plans that may be considdrbadaaing, for future compliance with the
Compact and the Final Settlement Stipulation. Altevedy, since this issue was identified in
Exhibit 4 to the Arbitration Agreement, once directly afodly submitted with supporting
materials to the RRCA and if the RRCA is unable to restiis issue, it would then be a proper
subject as an issue in this arbitration. Finding in partkiansas, Nebraska, and Colorado;
finding in part against Kansas, Nebraska, and Colorado.

Summary of Reasoningln Nebraska’'s Opening Brief Re: Issue IlI.A.2., illustr@ information

is presentedSee Table 1 in Nebraska’'s Opening Brief) to show “the impar¢aaf providing
Nebraska with a credit for damages paid for violation2G@6 (a WSY Administration year).”
Nebraska’s Opening Brief Re: Issue Ill.A.2. at 8-9. While thiformation is helpful to the
Arbitrator for context, there is no indication in tAebitration Agreement or the States’ opening,
responsive, or reply briefs that demonstrates Nebrasksue IIl.A.2. was previously and
specifically defined for the RRCA, that the type of suppgrinformation presented in Table 1
of Nebraska’s Opening Brief regarding this issue was sppd the RRCA, or that Nebraska
designated a schedule for the RRCA to attempt resolafitims issue, as expressly required by
8 VII.A.6. of the FSS.
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Nebraska’s Issue Ill.LA.2. may very well need to be adddessea limited manner while
considering the formulation of any plan for ongoing cbameze with the Compact and the FSS
that is determined to be necessary, and to the limikeshierequired to address other issues that
have been properly submitted to but unresolved by the RRI®Athe limited extent necessary
to address issues specifically set forth in the May 16, ZR@8olution of the RRCA (Exhibit 1

to the Arbitration Agreement), Nebraska’s Issue Ill.Ac&n be considered in this arbitration.
While the Arbitrator agrees with the principal of judic@lbnomy in addressing related issues in
a broader context, that principal cannot defeat the speeduirements of the FSS set forth in 88
VIILLA.1. and 6. Therefore, if Nebraska desires to havdssue III.A.2. fully addressed in this
arbitration, Nebraska must first directly submit tlssuie to the RRCA as a separate issue with a
specific definition, supporting materials, and a scheduleefsolution.

Analysis Nebraska asserts that it is entitled to havessiga of crediting payments for damages
for violations from one year in determinations of com@pdie in subsequent years (“crediting
issue”) addressed in this arbitration because Exhibit 4et@thitration Agreement executed by

the States on October 23, 2008, specifically identifies direditing issue as an issue to be
arbitrated (Exhibit 4 at 3) and because 1 5. of § A. irAthération Agreement provides:

The Arbitration is for the purpose of, and shall resultte determination by the
Arbitrator of the legal and factual issues set out in ExBilfKansas issues) and Exhibit 4
(Nebraska's issues), as may be further refined by thesSaatd the Arbitrator.

Arbitration Agreement at 1-2.

Nebraska further contends that the crediting issuesadsectly from Kansas’ submittal to the
RRCA by letter dated February 8, 2008¢ Nebraska’s Opening Brief Re: Issue III.A.2 at 4-6.

Even though Kansas is a signatory to the ArbitratigreAment, which included Exhibit 4
identifying the crediting issue as an issue for arbitnatitansas contends that:

Prior to October 21, 2008, Nebraska had never raised this w&th Kansas, and
Nebraska has never presented this issue to the RRCAaskabnas never given Kansas
a proposal as to how this matter could be resolved, anadtter has not been discussed
by Nebraska and Kansas. Because Kansas has neverefgaskd’s proposal on how to
resolve this matter, it is unknown whether a dispute eversexisthis issue.

Kansas’ Opening Brief on Threshold Legal Issues at 40.

Colorado states that: “Nebraska has the right taghbfiorth any issues for which it has followed
the dispute resolution process [8 VII. of the FSS] andiified those issues within the
Arbitration Agreement. Colorado’s Opening Brief on Lelgales at 7. Colorado also suggests
that: “The significance that enforcement damages haite upon future compliance with the
Final Settlement Stipulation is useful information be states and is intrinsically related to the
other issues that the states are already briefing.lor@@o’s Response Brief on Legal Issues at
20.
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As already discussed for Question 1, the broad presuntpiabdelisputed matters not resolved by
the RRCA pursuant to 8 VII.A. of the FSS may be submitbedon-binding arbitration, unless
specifically excluded from arbitration, is consistentwiite Court’s explanation that:

An order to arbitrate the particular grievance should natdrmeed unless it may be said
with positive assurance that the arbitration clause isusteptible of an interpretation
that covers the asserted dispute. Doubts should be resolfieaar of coverage.

United Seel Workers of America v. Warrior and Gulf Navigation Company, 363 U.S. 574, at
582-583.

In the absence of any express provision excluding a particular mecew@m arbitration,
we think only the most forceful evidence of a purpose to excthdeclaim from
arbitration can prevail, particularly where, as here, #wodusion clause is vague and the
arbitration clause quite broad.

Id., at 584-585.

However, although the Arbitration Agreement executed ley Shates on October 23, 2008,
specifically identified the crediting issue as an issuebé arbitrated, 8 VII.LA.1. of the FSS
approved as part of the Consent Decree unequivocally esgthat: “Any matter relating to
Republican River Compact administration, including adstiation and enforcement of the
Stipulation in which a State has an Actual Intersbgll first be Submitted to the RRCA”
[emphasis added] Exhibit 1 to the Arbitration Agreement is a Resolutmnthe RRCA dated
May 16, 2008, and identifies the disputes that have been agldifegshe RRCA, as required by
8 VII.LA.1. of the FSS, where no resolution was reachéatcluded in the disputes where no
resolution was reached is Nebraska’s submittal to théARBy Commissioner Dunnigan’s letter
dated April 15, 2008, which is attached to Exhibit 1 of the Aabdn Agreement. That letter
sets forth nine issues Nebraska has identified as thast” issues in accordance with 8 VII.A.3.
of the FSS as follows: (1) Estimation of Benefic@nsumptive Use of Nebraska’s Virgin
Water Supply; (2) Division of Evaporative Loss from ldarCounty Lake when Only One State
Utilizes Reservoir Storage for Irrigation; (3) NondEeal Reservoir Evaporation below Harlan
County Lake; (4) Return Flow; (5) Haigler Canal DivendArikaree Return Flows;
(6) Haigler Canal Computed Beneficial Consumptive Use c@ations for Nebraska;
(7) Arikaree Sub-basin Virgin Water Supply Calculationg8) Discrepancies Between the
Accounting Points for Surface Water Computed Beneficiahsomptive Uses and Ground
Water Beneficial Consumptive Uses Used in the Accountimogd®lures for Calculating Sub-
basin Virgin Water Supplies and Beneficial ConsumptivestJsend (9) Riverside Canal Issues.
None of these issues have any direct or intrinsi¢giogkship with the crediting issue.

The requirement in 8§ VILLA.1. of the FSS that any disdumatter or issue must first be
submitted to the RRCA before it can be submitted toratih is unequivocal. Nebraska did
not submit the crediting issue to the RRCA when it dchdve in its letter of April 15, 2008,
even though it had received Kansas’ proposed remedy forallea’s alleged violations of the
FSS nearly 4 months earligr,from which Nebraska claimghe crediting issue arisedNebraska

17 Letter from David Barfield of Kansas to Ann Bleed\ebraska, dated December 17, 2007.
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has not subsequently provided documentation showing the crediting issue has been submitted to
the RRCA and that the RRCA has not been able to resolve this issue. Therefore, the broad
presumption afforded disputed issues eligible for arbitration, even those issues identified in
Exhibit 4 of the Arbitration Agreement, does not apply. The crediting issue is specifically
excluded by lack of submittal to the RRCA pursuant to § VILLA.1. of the FSS. Additionally,
because Nebraska did not submit this issue to the RRCA when it clearly could have, the
Arbitrator determines that the crediting issue does not fall within § VII. C. 1. of the FSS as one
or more “unforeseen issues” that may be added “at the discretion of the arbitrator.”

The crediting issue may or may not have bearing on other issues that have been submitted to but
unresolved by the RRCA. To the limited extent that the crediting issue must be considered to
appropriately address issues specifically set forth in the May 16, 2008, Resolution of the RRCA
(Exhibit 1 to the Arbitration Agreement) the crediting issue will be considered in this arbitration.
Otherwise, the crediting issue will be excluded unless that issue is fully submitted to the RRCA
and the RRCA determines it is unable to resolve the issue during the pendency of this arbitration.

Dated: January 22, 2009

! U U "’{)
Karl J. Dreher
Arbitrator
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I, Karl J. Dreher, hereby certify that I caused a copy of the foregoing Arbitrator’s Final Decision
on Legal Issues to be placed in the U.S. Mail, postage paid, on this 23" day of January, 2009,

addressed to each of the following:

John B. Draper, Esq.

Special Assistant Attorney General
Montgomery & Andrews, P.A.
Santa Fe, NM 87504-2307

Samuel Speed, Esq.
Assistant Attorney General
Memorial Hall, Third Floor
120 SW 10" Street
Topeka, KS 66612

Justin D. Lavene, Esq.

Special Counsel to the Attorney General
Nebraska Attorney General’s Office
2115 State Capitol

Lincoln, NE 68509

Peter J. Ampe, Esq.

First Assistant Attorney General
Federal and Interstate Water Unit
1525 Sherman Street, 5" Floor
Denver, CO 80203

James J. DuBois, Esq.
Natural Resources Division
U.S. Department of Justice
1961 Stout Street, 8" Floor
Denver, CO 80294

Aaron M. Thompson

Area Manager

U.S. Bureau of Reclamation
203 West 2™ Street

Grand Island, NE 68801

Col. Roger A. Wilson, Jr.

U.S. Army Corps of Engineers
Kansas City District

601 East 12" Street

Kansas City, MO 64106

Karl J. Dreher
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